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Opi ni on by Bucher, Adm nistrative Trademark Judge:

White Toque, Inc. has applied on the Suppl enental
Regi ster to register the words HARI COTS VERTS as a trademark
for goods identified, after amendnent, as “string beans.”
Initially, applicant had filed an application on the Principal
Regi ster for the alleged mark HARI COI VERT* for goods first

identified as “green beans.” 1In the initial Ofice action of

! Application Serial No. 75/644,652 was filed on February 22,
1999, based upon applicant’s claimof use in conmerce since at | east
as early as January 1992. In an Ofice action dated June 13, 2000,
t he Trademark Exami ning Attorney noted that the original draw ng
page showed the alleged mark as HARI COT VERT whereas the speci nens
showed use of the designation HARI COTS VERTS. |In its response of
July 5, 2000, applicant requested that the mark be anmended to

HARI COTS VERTS, and the Trademark Exam ning Attorney approved this
amendnent .

2 The Trademark Exam ning Attorney’s approval of applicant’s
anendnment of the goods from“green beans” to “string beans” is
consistent with Trademark Rule 2.71(a). The entire record shows
that “string beans” are a subset of “green beans,” and hence the



July 6, 1999, the Trademark Exam ning Attorney refused this
matter as merely descriptive. Applicant then anended the
application to the Suppl enental Register with its response of
August 17, 1999. Accordingly, the Tradermark Exam ning
Attorney later nade final her refusal to register the term
HARI COTS VERTS on the Supplenental Register. She held that it
is a generic termfor the goods, and hence, incapable of

i ndi cating source. Applicant then filed the instant appeal.

Applicant and the Exam ning Attorney have fully briefed
the case, but applicant did not request an oral hearing.

The sol e issue before us is whether the term HARI COTS
VERTS i s capable of identifying and di stingui shing the source
of applicant’s string beans. W find that it is incapable of
such a function and, hence, affirmthe refusal to register on
t he Suppl enental Register.

In support of her position that the termis generic for
applicant’s beans, the Trademark Exam ning Attorney has made
of record entries froma nunber of dictionaries and foreign
| anguage transl ati on services, such as the foll ow ng:

haricot: The edible pod or seed of any of several
beans ...

[ The Anerican Heritage Dictionary of the English
Language, el ectronic version (39 Ed. 1992)]

vert: (1) Heraldry: the color green; (2) Geen
vegetation ...

anended identification falls within the scope of the origina
identification of goods.



[ The Anerican Heritage Dictionary of the English
Language, el ectronic version (39 Ed. 1992)]

haricot: bean ...haricot vert: French bean
[ Webster’s New Worl d French Dictionary (1995)]

green bean (English): translates into haricot
vert (French)

[ Logos Group, online query at

www., | ogos.it/dictionary/owa/dictionary.query

French beans, haricots verts, green beans
(English): translate into haricots verts (French)
[ Logos Group, online query at

www. | ogos.it/dictionary/owa/dictionary. query

French bean (English): translates into haricot
vert (French)

[ Systran Transl ation software, online query at
http:/ babel fish.altavista.digital.conicgi-

bi n/transl| at e?

French beans (English): translates into haricots
verts (French)

[ Systran Transl ation software, online query at
http:/babelfish.altavista.digital.conlcgi-
bi n/transl ate?

Furthernore, we also take judicial notice of an entry

from Cassell’s French-English Dictionary which shows “haricots

verts”

The Trademark Exami ni ng Attorney included copies of the
first twenty excerpts extracted fromnore than 1700 stories in

the LEXI S/ NEXI S data base containing sone form(e.qg.,

and/ or

as the translation for “French beans.”3

plural) of the searched term “haricot vert,” from which

we have set out the first half-dozen excerpts as foll ows:

La Tour’s nmenu is basic. You can start the neal
wi t h gazpacho; an endive salad with haricots verts,

s Cassel |l ’s French-English English-French Dictionary, New

Edi ti on,

p. 390).

si ngul ar



Roquefort cheese and wal nuts; or poached skate on a

bed of frisee with |ine-orange dressing ...
[“Diner’s Journal,” The New York Tinmes, June 9

2000, p. E-37]

Peaches, haricot verts, ichibon eggplant, orka
(sic), merit yellow corn, Creole tomatoes,

bl ueberries, cantal oupe, squash, cucunbers, yard
eggs, ...

[“Garden Advice,” The Tinmes Picayune, June 9,
2000]

Al'l the main dishes cane garnished with a sprig of
fresh rosemary and sided with a dull mél ange of
under cooked, underseasoned carrot slices, haricots
verts, and baby asparagus spears.

[“Sweet and Sour Citrus,” C evel and Scene, June 8,
2000]

Next we tried the lolla rosa sal ad ($6.95 with
hari cot verts, paper thin slices of onions and
fennel and crunbles of blue cheese ...

[“Caf € Monk Shows Potential but Remains

I nconsi stent,” The San Franci sco Chronicle,

June 7, 2000, p. 7ZZ1]

...gl eam ng white anchovi es and shaved Parnesan
| aid over al dente asparagus, and a vibrant
carpacci o topped with a haricot vert/yell ow wax
bean sal ad.

[“Bruno’s Red Leather Booths are Filled Again,”
The San Francisco Chronicle, June 7, 2000, p.
27271]

...range chi cken set new standards for a crisp-

ski nned, noist and tender bird. It was surrounded
by haricots verts, roasted cipolini onions, a
portion of succhini (sic) stuffed with vegetables
and excel |l ent mashed potatoes in | enon-thyne
sauce.

[“A Serious Chef and Staff Make a Difference,”

[ The New York Tines, June 4, 2000, 814CN, p. 17]

In spite of the plethora of evidence placed into the file
by the Trademark Exam ning Attorney, applicant argues that she
has failed to denonstrate that its alleged mark is generic for

string beans. Accordingly, applicant argues as foll ows:

- 4 -



[A food glossary entry] states that “haricots
verts” is a French word for “green beans.” It
says that “green beans” are also known as “string
beans,” but it does not actually say that
“haricots verts” is a French word for “string

beans.” It also does not say that there is a
particul ar type of green bean that is a French
string bean known as “haricots verts.” Mre

significant, this single statenent fromall the
Exhi bits nmade of record does not support that what
is asserted in the PTO brief ...is a fact well
known to the public.

[applicant’s reply brief, p. 2]

Finally, applicant argues that the determ nation of
whet her a designation is capable of registration is a nost
| i beral standard applied in favor of registrability, and
points to the alleged “incongruity” in the spelling of this

French | anguage term as being sufficiently ingenious to permt

regi stration on the Suppl enental Register.

In order to be registrable on the Suppl enmental Register,
the matter sought to be regi stered nust be “capabl e of
di stingui shing applicant’s goods or services.” Section 23 of

the Trademark Act, 15 U. S.C. 81091. ¢4 Ceneric terns are by

4 Filing and registration for foreign use
“...All marks capabl e of distinguishing applicant's goods
or services and not registrable on the principal register
herei n provi ded, except those declared to be
unregi strable under subsections (a), (b), (c), (d), and
(e)(3) of section 2 of this Act, which are in |awful use
in comrerce by the owner thereof, on or in connection
with any goods or services may be registered on the
suppl emental regi ster upon the paynent of the prescribed
fee and conpliance with the provisions of subsections (a)
and (e) of section 1 so far as they are applicable...



definition incapable of indicating source and thus are
unregi strable on the Suppl enmental Register. As our principal

reviewi ng court has stated:

[ Dl etermning whether a mark is generic ...
involves a two-step inquiry: First, what is the
genus of goods or services at issue? Second, is
the term sought to be registered ...understood by
the relevant public primarily to refer to that
genus of goods or services?

H. Marvin G nn Corporation v. International Association of

Fire Chiefs, Inc., 782 F.2d 987, 990, 228 USPQ 528, 530 (Fed.

Cr. 1986). The Ofice has the burden of proving genericness

with “clear evidence.” Inre Merrill, Lynch, Pierce, Fenner &

Smth, Inc., 828 F.2d 1567, 4 USPQ@2d 1141, 1143 (Fed. Gr

1987). The critical issue in genericness cases such as this
one is whether nenbers of the relevant public primarily use or
understand the term sought to be registered to refer to the

genus or category of goods in question. |n re Recorded Books,

Inc., 42 USPQ2d 1275 (TTAB 1997). Evidence of the rel evant
public’'s perception of a termnmay be obtained from any
conpetent source, including newspapers, nagazi nes

dictionaries, trade journals, catal ogs and other publications.

In re Leat herman Tool Group, Inc., 32 USPQ2d 1443, 1449 (TTAB

1994), citing In re Northland Al um num Products, Inc., 777

F.2d 1566, 227 USPQ 961, 963 (Fed. G r. 1985). And of course,
inthis, as in all cases, the Ofice nust be able to satisfy

both elenents of the test as set forth in the controlling

-6 -



precedent of Marvin Gnn. See In re Anerican Fertility

Society, 188 F.3d 1341, 51 USPQd 1832 (Fed. Cir. 1999).
Applicant’s current identification of goods is “string
beans.” Its packaging identifies the goods as “string beans.”

The record is clear that, in the |language of Marvin G nn, the

| egal genus of applicant’s goods herein is “string beans.”

The Trademark Exami ning Attorney has nmade the case that
the term “haricots verts” wll be understood by the rel evant
public primarily to refer to tiny string beans, whether one
considers it to be a foreign term and therefore to be treated
under the doctrine of foreign equival ents, or whether one
considers the termas having entered the vernacul ar as shown
by its wi de-spread use in the English | anguage press, where it
often appears with other culinary terns without translation or
further clarification.

The record shows that haricot vert is French for “green
bean” or “French bean.”®> Yet, applicant argues that
botanically “string bean” does not overlap with the bean known
as “le haricot vert.” Furthernore, applicant al so argues that
when pluralized in French, the proper termwould be “haricots
vert,” not “haricots verts”:

The English translation of the French word VERT
(in the singular) is GREEN (also in the singular)

and grammatically would not be nodified to the
French word VERTS (in the plural) as naking no

5 See entries listed on page 3, supra.
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sense as an adjective for the French word HARI COTS
(in the plural).

(applicant's Brief on Appeal, p. 2.)

Appl i cant has provided no authority for this statenent.
In fact, this argunent would seemto be contradicted by the
general principle that a plural adjective would be used with a
plural noun. Although there are sone references in the record
to “haricots vert” and “haricot verts,” the majority of the
references are to “haricots verts.” More inportantly, the
Cassell’s French-English dictionary presents the termas
“haricots verts” — exactly the sane as the spelling used by
applicant in its anended draw ng.

Furthernore, even without relying upon the doctrine of
foreign equivalents, the record shows that this term has
entered the | exicon of the Anerican culinary world to identify
tiny string beans. The term*®“haricots verts” appears on
restaurant nenus, in glossaries of English |anguage terns, and
i n newspaper articles to refer to a tiny green string bean.

Deci sion: Hence, we find that the Trademar k Exam ni ng
Attorney has satisfied both elenents of the test as set forth

in Marvin Gnn and we affirmthe refusal to regi ster under

Section 23 of the Act.



